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BEFORE: BUCKI NGHAM HUDDLESTON AND JOHNSON, JUDGES.

APPELLANTS

APPELLEES

JOHNSON, JUDGE: George Krauser, Jr., Patricia Krauser, Don

Edling, Martha Edling, Leonard G oss, Barbara Ballard, Dr.



Armand Gordon, Clara Bilharz, WIIliam MGuirk, Thel ma MGQuirk,
Mark O Bryan, Mary Lee O Bryan, Trudy York MIller, Patrice
Rymarowi t z, Cl are Bl ackburn, Steven Spooner, Judy Spooner,
Edward Wei | age, Barbara Wil age, Theodore Stewart and Ann H.
Stewart (hereinafter Krauser) have appeal ed froman order of the
Franklin Grcuit Court entered on August 27, 2001, which
di sm ssed their action contesting a decision of the Public
Servi ce Conmm ssion (PSC). Having concluded that strict
conpliance with the procedural guidelines at KRS!' 278.420 is
necessary in order to perfect an appeal froma PSC decision, we
affirm

On Cctober 21, 1999, Crown Conmmuni cations, Inc.,
Kent ucky CGSA, Inc. (d/b/a Bell South Mobility), Verizon
Wreless, Tritel Communications, Inc., and Tritel Finance, Inc.
(collectively, the appellees), submtted an application to
construct a cellular conmunications tower near A d Cannons Lane
in Louisville, Jefferson County, Kentucky. The Louisville and
Jefferson County Pl anning Conmm ssion (Planning Comm ssion)
rejected Crown’s application by unani nous deci sion on Decenber
2, 1999. On March 3, 2000, pursuant to Kentucky adm nistrative
procedures, the appellees filed an appeal of the Planning

Conmi ssion’s decision with the PSC. Follow ng a public hearing,

! Kentucky Revised Statutes.



at which Krauser and the Pl anni ng Conm ssion were both heard,
the PSC granted Crown’ s application on May 9, 2001.

On June 1, 2001, Krauser filed an action in the
Franklin Grcuit Court seeking judicial review of the PSC s
order granting Crown’ s application. On June 22, 2001, and June
27, 2001, the appellees filed separate notions to dism ss,
argui ng that Krauser had failed to conply with KRS 278. 420 by
failing to designate those portions of the record necessary to
resolve the issues raised in the action. On June 29, 2001,
Krauser filed a bel ated designation of the record, and on July
5, 2001, Krauser filed a notion for enlargenent of the tine
period in which to file a designation of the record under KRS
278.420. In essence, Krauser’s notion for enlargenent argued
that it was within the sound discretion of the Franklin G rcuit
Court to grant the enlargenent due to excusabl e negl ect.

Fol l owi ng a hearing on the respective notions for
di sm ssal and enlargenent, the Franklin Crcuit Court ruled that
Krauser’s failure to conply with KRS 278. 420 deprived it of
subject-matter jurisdiction, and accordingly, it dism ssed
Krauser’s action. The circuit court stated that it was bound by

this Court’s earlier decision in Forest Hlls Devel opers, Inc.

2

v. Public Service Comnm ssion,“ and that Krauser’s attenpt to

2 Ky. App., 936 S.W2d 94 (1996).



di stingui sh the case sub judice fromForest Hlls was

unconvi ncing. This appeal foll owed.

Krauser argues that the designation of the record
under KRS 278.420(2) is not jurisdictional. Specifically, he
mai ntains that the basis for the Franklin Circuit Court’s
jurisdiction over his action is KRS 278.410 rather than KRS
278.420. Krauser argues that irrespective of his failure to
timely designate the record, that the Franklin Crcuit Court was
vested with jurisdiction to adjudicate the action and that the
circuit court abused its discretion by denying his notion to
enlarge the tinme period during which the record could be
desi gnat ed.

KRS 278. 410 provides that any party to a PSC
proceeding or any utility affected by an order of the PSC may,
within 30 days of the order, bring an action in Franklin Crcuit
Court to vacate or set aside the order or determ nation on the
ground that it is unlawful or unreasonable. KRS 278.420(2)
st ates:

Unl ess an agreed statenent of the

record is filed with the court, the filing

party shall designate, within ten (10) days

after an action is filed, the portions of

the record necessary to determ ne the issues

raised in the action. Wthin ten (10) days

after the service of the designation or

wthin ten (10) days after the court enters

an order permtting any other party to

intervene in the action, whichever occurs
| ast, any other party to the action may
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desi gnate additional portions for filing.
The court nmay enlarge the ten (10) day

peri od where cause is shown. Additionally,
the court may require or permt subsequent
corrections or additions to the record.

In Forest Hills, supra, this Court held that KRS

278.420(2) required the party filing an action in circuit court
pursuant to KRS 278.410 to tinely and properly designate the
portions of the record necessary to resolve the issues raised in
the action. This Court further held that the failure of the
party to tinely and properly designate the record deprived the
circuit court of subject-matter jurisdiction to adjudicate the

action. This Court in Forest Hills quoted its previous decision

in Frisby v. Board of Education of Boyle County,2 for the

proposition that “*where a statute prescribes the nmethod for
taki ng an appeal from an adm nistrative action and the tine in
whi ch the appeal nust be taken, these requirenents are nmandatory
and nust be met in order for the circuit court to obtain

jurisdiction to hear the case.’”*

In the case sub judice, the
Franklin Grcuit Court properly relied upon this Court’s

decisions in Forest Hlls and Frisby in dismssing Krauser’s

action.
Wil e Krauser attenpts to distinguish the case sub

judice fromthe decision in Forest Hlls, like the circuit

3 Ky. App., 707 S.W2d 359, 361 (1986).

4 Forest Hills, 936 S.W2d at 96.




court, we find his argunent unconvincing. Both cases involved
the sanme critical facts: the party filing the action failed to
designate the record within ten days of filing the action, the
party filing the action later attenpted to file a bel ated
designation of the record, and the party filing the action filed
a notion for enlargenent of the tine period in which to
designate the record. The only procedural distinction between

the two cases is that the appellant in Forest Hills attenpted to

argue that the record did not have to be desi gnated because no
portion of the record was essential to deciding the action.® In
determ ning the proper application of the holding in Forest

Hlls to the case sub judice, we conclude that the distinction

between the two cases is irrelevant. The holding in Forest

Hlls is clear and it requires the tinely and proper designation

of the record pursuant to KRS 278.420 in order for the subject-
matter jurisdiction of the Franklin GCircuit Court to be invoked
pursuant to KRS 278.410. Krauser failed to conply with the
mandat ory jurisdictional requirenment of tinely and properly
desi gnating the record.

For the foregoing reasons, the order and opinion of
the Franklin Grcuit Court dismssing the action is affirned.

ALL CONCUR

® Unlike the appellant in Forest Hills, Krauser adnits that portions of the
record are necessary to decide the action. Krauser’'s counsel also adnits
that he sinmply neglected to designate the record because of the

cont enporaneous timng of his son’s weddi ng.
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